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AGA/ORDER

Per Amarjit Singh (AM):

The present appeal filed by the assessee is directed against the
order passed the NFAC, dated 03.08.2022 for A.Y. 2013-14. The assessee

has raised the following grounds before us:

“I. On the facts and circumstances of the case and in law, the National
Faceless Appeal Centre/Commissioner of Income Tax (Appeals) '"the
learned Commissioner (Appeals)) erred in deciding the appeal ex parte in
violation of the principle of natural justice. Thus, the order dated
03.08.2022 may be set aside and the matter may be restored back to the
file of the learned Commissioner (Appeals).
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2. On the facts and circumstances of the case and in law, the order dated
03.08 2022 as passed by the learned Commissioner (Appeals) is bad in
law since it dismisses the appeal on the reason of non prosecution and
does not adjudicate on the grounds/additional grounds of appeal and the
issues under consideration. The said order being in violation of the
provisions of Section 250 and 251 of the Act and the decision of the
Hon'ble jurisdictional Bombay High Court in “CIT vs. Premkumar Arjundas
Luthra (HUF): [2016] 69 taxmann.com 407 (Bombay)” may be quashed.

3. On the facts and circumstances of the case and in law, the assessment
order passed by the Respondent for the Assessment Year 2013-14 is
without jurisdiction and untenable in law as the assessment was
completed without issuance of the mandatory notice under Section 143(2)
of the Act. The learned Commissioner (Appeals) failed to decide the
jurisdictional issue and erred in confirming the assessment order. Thus,
the order of the learned Commissioner (Appeals) may be quashed.

4. On the facts and circumstances of the case and in law, the assessment
order passed by the Respondent for the Assessment Year 2013-14 is
without jurisdiction and untenable in law as the Respondent had issued a
notice under Section 147 of the Act and passed the assessment order in
the absence of reason to believe that the income chargeable to tax has
escaped assessment. The learned Commissioner (Appeals) failed to decide
the said jurisdictional issue and erred in confirming the assessment order.
Thus, the order of the learned Commissioner (Appeals) may be quashed.

5. On the facts and circumstances of the case and in law, the addition of
Rs.2,50,000 as made by the Respondent on surmises and conjectures is
bad in law and thus, the same may be deleted.

6.  The Appellant craves leave to add, alter, rescind or amend any of the
above grounds of appeal.”

2. The return of income declaring total income at Rs.74,48,370/- was
filed on 19.10.2013. Subsequently, the case was reopened by issuing
notice u/s 148 of the Act on the basis of information received from the
DDIT (Investigation) regarding payment of on money by the assessee
cosmos group to the amount of Rs.2,50,000/- for purchase of flat in
cosmos lounge. On query the assessee explained that he has made
payment by the cheque and the price of the flat declared by him was
more than the ready reckner value. However, the A.O has not agreed with

the submission of the assessee on the basis of the statement recorded
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during the course of search in the case of cosmos group. Accordingly,
amount of Rs.2,50,000/- was added to the total income of the assessee

u/s 69 of the Act.

3.  Assessee filed the appeal before the 1d. CIT(A). The 1d. CIT(A) has
dismissed the appeal of the assessee for want of prosecution, since the

assessee has not made any compliance in response to the two notices

issued by the CIT(A).

4. Heard both the parties and perused the material on record. The
case of the assessee was reopened on the basis of information received
from the DDIT (Investigation) that assessee has given an amount of
Rs.2,50,000/- on money for a purchase of flat in cosmos lounge.
However, the assessee contended that he has made payment by cheque
and value of the flat was higher than the ready reckner value. The AO
stated that assessee has not availed option to cross examined the person
whose statement was recorded. Therefore, amount of Rs.2,50,000/- was
added to the total income of the assessee u/s 69A as unexplained
investment. However, the 1d. CIT(A) has dismissed the appeal of the
assessee for want of non compliance since assessee has not made
compliance to the notices issued during the course of appellate
proceedings. In this regard we have perused the provisions of Section
250(6) of the Act which contemplates that the 1d. CIT(A) would determine
point in dispute and record reason of such point in support of his
conclusion. The 1d. CIT(A) has not determined those points and not
recorded detailed findings. Therefore, we restore this case to the file of 1d.

CIT(A) for adjudicating afresh on merit as contemplating in Sec. 250(6) of
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the Act after affording opportunity to the assessee. Accordingly, appeal of

the assessee is allowed for statistical purposes.

S. In the result, the appeal of the assessee is allowed for statistical

purpose.

Order pronounced in the open court on 06.12.2022

Sd/- Sd/-
(Rahul Chaudhary) (Amarjit Singh)
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